Joseph P. Witherspoon I11
Jw3852

Pollicoff, Smith & Remels, L.L.P.
One Greenway Plaza, Suite 300
Houston, Texas 77046
713.622.6866

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: : Chapter 11

RANDALL’S ISLAND FAMILY GOLF : Case Nos. 00 B 41065 (SMB)

CENTERS, INC., et al. : through 00 B 41196 (SMB)
Debtors. :

X

AMENDED OBJECTION TO
DEBTORS’ MOTION FOR ORDERS
PURSUANT TO SECTIONS 105, 363, 365, AND 1146
OF THE BANKRUPTCY CODE AND BANKRUPTCY
RULES 2002, 6004, 6006, AND 6007,
RELATING TO ASSUMPTION, SALE AND ASSIGNMENT
OF CERTAIN LEASEHOLD INTERESTS

TO THE HONORABLE STUART M. BERNSTEIN,
UNITED STATESBANKRUPTCY JUDGE:

Debtors and Debtors-in-Possession (the “Debtors’) have filed on Juy 18, 2000, a notion
(herein cdled “Motion”) in this case seeking orders from this Court authorizing and approving,
among other things, the assumption, sale and assgnment of certain leasehold interests owned or
purportedly owned by Dehtors, including that certain Ground Lease and Option, (“Ground Lease”)
dated May 15, 1997, by and between Eagle Quest Golf Certers (Texas), Inc., as“Tenant” and Golf
Real Estate, Inc., as “Landlord”, atrue and correct copy of the provisons of which applicable and

referred to herein is attached hereto as Exhibit “A” for all pertinent purposes (exhibit has been



extracted from original computer file, absent original pagination)(plesse see portions which are
double underlined for quick reference).
Preliminary Statement

1 This Objection to the Maotionis filed by Golf Real Estate, Inc., acreditor, interested
party, and the Landlord under the Ground Lease, and by Golf Operations, Inc., a creditor and
interested third party, because Debtorshave refused to pay or to provide any assurance that payment
will be made out of the proceeds of any sale of the Ground Lease to cure all existing defaults
thereunder, asisrequired under §365(b)(1) and §365(d)(3) of the Bankruptcy Code. This Objection
is limited to and relates only to the Ground L ease.

Jurisdiction and Venue

2. Jurisdictionover thiscivil actionis vested in the United States District Court for this
District pursuart to Sections 1334 of Title 28 of the United States Code (“Judicial Code”).

3. This civil action has been referred to this Court for cong deration pursuart to Section
157 of Title 28 of the Judicial Code and the Standing Order of Referral of Cases to Bankruptcy
Judges (S.D.N.Y July 10, 1984)(Ward, Acting C.J.)

4, This isa core proceeding arising under Title 11 of the United States Code or arising
in a case under Title 11 of the United States Code. See 28 U.S.C. 8157(b)(1). The statutory
predicate for the relief sought herein is Sections 365(b)(1) and 365(d)(3).

5. Venueof thiscivil proceedingin this district isprope pursuant to Section 1409 of the
Judicial Code.

Background and Assertion of Objection
6. Sincethefiling by Golf Real Estate, Inc. and Golf Operations, Inc. of their original

Objection herein on July 28, 2000, Debtors, as “Seller”, and KLAK Golf. L.L.C., as “Purchaser”,



have entered into that certain “ Agreement of Sale”, dated effective August 1, 2000, related to the
sde of cetan propertiesowned in fee by Debtors and the assumption and assigniment (pursuant to
specifieddectionrightsreserved by KLAK) of certain non-residential propertiessubject to unexpired
leases, including the Ground Lease (“Agreement of Sa€’). Golf Real Edae, Inc. and Golf
Operations, Inc. assat this amended objectionto the Motionandto any assumption and assignment
now or hereafter provided for, called for, or sought under and pursuant to the Agreemert of Sale.
7. In accordance with Article V of the Ground Lease, any amounts due as “Other
Charges’ (adefined term) aredeemed and treated for all purposesasadditional rent. “Other charges’
isdefined as“any and dl suns, lidbilities, obligations, and othe amounts othe than Ground Rert,
which Tenant is or may be required to pay or discharge (or cause to be paid or discharged) in
accordancewith theterms of thisLease”. Golf Real Estate, Inc. and Golf Operations, Inc. set forth
below the items and related amounts which are and constitute “rent” due and payable under the

Ground Lease, and as to which Debtors are currently in default (Total = $ 173,814.13):

A. 2000 Maintenance Fee, Kingwood Place West Community Associdion
Maintenance Fee, Penalty and Interest Through 4-17 (plus pendty and
interest through date of payment $ 1,441.71

B. Taxes due per Debtor’s “Notice of Proposed Assignment of Lease and
Statement of Cure Amounts’, dated August 7, 2000, including 2000
Property Taxes payable to the City of Hougon, Texas (Tax, Penalty
and Interest through 8-31-2000), in the amount of $ 7,962.96 $17,969.19

C. 2000 Contingent Payment due under 81(C)(i)(d) of Asset Purchase

Agreement (hereinafter defined), and under § 15.01(e) of the

Ground Lease $ 150,000.00
D. Ground Rent (May 1, 2000 - May 4, 2000) $ 403.23

E. Amounts due related to failure to install oil/water separator, per agreement
dated May 15, 2000 $4,000.00



8. It is bdieved tha Debtors do intendto pay all of the above amount other than item
C, “2000 Contingent Payment”, hereinafter defined, althoughinthe event that such bdief isnot well
founded and/or Debtorsrefuse to pay such amounts Golf Real Estate, | nc. and Golf Operations, Inc.
reserve the right to re-assert this Oljedion with respect to any such refusal to resolve all defaults
under the Ground Lease. The Ground Lease contains a cross-default provison (“Cross-Default
Provision”) related to contingent paymentsdue under that certain Asset Purchase Agreement (“ Asset
Purchase Agreement”) dated May 15, 1997, by and between Eagle Quest Golf Centers, Inc., as
“Buyer”, Eagle Quest Golf Centers(T exas), Inc., as" Subsidiary”, and Golf Redl Estate, Inc. and Golf
Operations, Inc., as “Sellers’, a true and correct copy of the provisions of which applicable and
referred to herein is attached hereto as Exhibit “B” for dl pertinent purposes (exhikit has been
extracted from original computer file, absent original pagination)(please see portions which are
double underlined for quick reference). The cross-default provision, [Section 15.01(e) of the Ground
Lease], states that the following constitutes and “Evert of Default” under the Ground L ease:

“(e) if Tenant or Eagle Quest Golf Centersinc. shal default in the payment of any
amount required to bepaid by Tenant or Eagle Quest Golf Centersinc. or in
the performance of or compliance with any of the terms and conditions
required to be done by Tenant or Eagle Quest Golf Centers Inc. under the
Assd Purchase Agreamert.”

7. Under Section 1(C)(i)(d) of the Asset Purchase Agreement, regarding “ Contingent
Payments’ due and payable to Golf Real Edtate, Inc and Golf Operations, Inc. in the event of the
achievement by Eagle Quest Golf Centers (Texas), I nc., of the revenue “Performance Targets’ set
forththerein, Eagle Ques Golf Centers(Texas), Inc. failedto timely provideto Golf Real Estate, Inc.

and Golf Operations, Inc. the “Critical Revenue Statement”, the consequence of which, even if the

performancetarget for Gross Range Revenuewere not actudly achieved, is automatic achievement



of the Paformance Target. In spite of thisfailureto provide the Critical Revenue Statement, Eagle
Quest Golf Centers(Texas), Inc. actually achieved the PerformanceTarget for Gr oss Range Reverue
for the period fromMay 15, 1999through May 14, 2000. Accordingly, on May 15, 2000, Golf Real
Estate, Inc and Golf Operations, Inc. were entitled to the 2000 Contingent Payment caled for inthe
Asset Purchase Agreement inthe amount of $150,000.00, with payment thereof due onor beforeduly
15, 2000 (“2000 Contingent Payment”). The Ground L easeprovidesfor acureperiod of thirty days
after written notice by the Landord to the Tenant in the event of the occurrence of an Evert  of
Default of thiskind. Written notice called for in the Ground L ease was given by Landlord to Tenant
[debtor, Eagle Quest Golf Centers (Texas), Inc.] onJuly 18, 2000. Payment of the 2000 Contingent
Payment has not been made, no adequate assurance that such payment will be made has been given
by Delbitors to Golf Red Estate, Inc., and counsel for the Debtors have advised in writing that such
payment will not be made, and that such assurance will not be given because it is their opinion that
failure to pay the 2000 Contingent Payment is not a default which must be cured under the
Bankruptcy Code.

8. The Asset Purchase Agreement and the Ground Lease were part of and form one
indivisible transaction which was consummated on May 15, 1997, and were and are not divisble
agreements. The Asset Purchase Agreement and the Ground Lease were and are inextricably
intertwined, and the interr elationship between such documents was intended and was a specific and
essential part of the bargain by and between Golf Red Estate, Inc. and Golf Operations, Inc. onthe
one hand, and Eagle Quest Golf Centers, Inc., and Eagle Quest Golf Centers (T exas), Inc. on the
other. The Asset Purchase Agreament referredto andincorporatedthe Ground L easeas an Exhibit,
and the Ground L ease referred to and incorporated the A sset Purchase Agreement, withthe Ground

Lease containing the Cross-Default Provision.



9. 8365(b)(1) of the Bankruptcy Code provides, in pertinent part, that if there has been
adefault inan unexpired leaseof the deltor, the debtor may not (emphasis added) assume sudh lease,
unless, at the time of the assumption of such lease, such default is cured, or the debtor provides
adequateassurancethat such default will be cured. 8365(d)(3) of the Bankruptcy Code provides, in
pertinent part, that the debtor shall timely perform dl of the obligations of debtor, other than those
specifically elsewhere enumerated and not pertinent in this context, arising from and after the order
for relief under any unexpired lease of nonresidential property, and until the lease is assumed or
rejeded. In spite of thisstatutory directive and in spite of numerous written requests and demands
madeby Golf Real Edate, Inc. and Golf Operations, Inc. Debtorshavefaledandrefused to pay post-
petition rent as specified in Paragraph 7 above (insofar as the items and amounts there listed ae
related to obligationsarigng after May 4, 2000).

10.  Golf Red Estate, Inc. and Golf Operations, | nc. have attached to this Objectiontheir
Answering Memorandum of Law, as required under and pursuant to Local Rule 9013-1.

Conclusion

11. Under the Ground L ease, the Asset Purchase Agreement, applicald e non-barkruptcy
law governing such documents, the Bankruptcy Code, and decisional law interpreting the Bankruptcy
Code, it is incumbent upon Debtors to aure all existing monetary and non-monetary defaultsat or
prior to Debtor’sproposal to assume, then assgn the Ground Lease (as more pecificadly detailed in
the Motion), or to provide adequate assurance tha the Debtorswill promptly cure all such defaults.
At thistime Debtorshave ndather cured, nor offered to cure nor provided adequate assurance, nor
offered to provide adequate assurance that such defaults will be cured.

WHEREFORE, Golf Real Estate, Inc. and Golf Operdiors, Inc. requed:



1 that this Objection to the Motion be docketed and scheduled for hearing before the
Court prior to or contemporaneously with this Court’ s consideration of any motion
or request for an order approving assumption (or assumption and assignment) of the
Ground Lease, or with respect to any motion or request by Debtors for a “Lease
Assignment Order” under the Agreement of Sale;

2. that any and al consideration of the Motion, insofar, and onlyinsofar asrelatedto the
Ground Lease, be stayed and delayed until such time as Debtors have cured dl
defaults thereunder or provided adequate assurance to them that dl defaults
thereunder will be cured;

3. that any and all relief sought by Debtors in the Motion be dened;

4. dternatively, Golf Real Estate, Inc. and Golf Operations, Inc. seek an order of the
Court granting any and all relief sought by Debtorsin the Motion, insofar, and only
insofar as related to the Ground L ease, conditioned upon the cure by Debtors of all
defaults thereunder or the provision of adequate assurance to them that all defaults
thereunder will be cured;

5. that the Court order such other and further relief asmay be appropriate.

Dated: Houston, Texas.

August 9, 2000

POLLICOFF, SMITH & REMELS, L.L.P.

Y

By:

Joseph P. Witherspoon 111
Jw3852
One Greenway Plaza, Suite 300
Houston, Texas 77046



Voice: 713.622.6866
Fax: 713.622.5905
Email: jpwspoon@psmr.com

ATTORNEYS FOR GOLF REAL ESTATE, INC,
AND GOLF OPERATIONS, INC.



EXHIBIT “A”
TO OBJECTION

EXCERPTS FROM GROUND LEASE AND OPTION DATED MAY 15, 1997



GROUND LEASE AND OPTION

BY AND BETWEEN

GOLF REAL ESTATE, INC. (LANDLORD)

AND

EAGLE QUEST GOLF CENTERS (TEXAS) INC. (TENANT)

May 15
Dated as of , 1997

Premises Situated in Kingwood, Texas



ARTICLE I
TERM
The tam of this Lease shall be for the peiod of thirteen (13) yearscommending on

May 15 , 1997 (the “Commencement Date”) andexpiringon __May _15
2010. Suchtermisreferred to herein asthe “Termof this Lease”.

ARTICLE |11
RENT
Section 3.01. Ground Rent. From and after the Commencement Date and throughout

the term of this L ease, Tenant shall pay to Landlord ground rent (the “ Ground Rent”) in the total
amount of $1,500,000.00, monthly in advance, in the following annual amounts:

first through fifth calendar years $ 50,000 ($ 4,167 per month)

sixth through tenth calendar vears $100,000 ($ 8,333 per month)
eleventh through thirteenth cdendar years $250,000 ($20,833 per month)

Ground rent for any partial month shall be prorated accordingly. If the Commencement Date fdls
on aday other than the first day of a calendar month, the Ground Rent for such firg partial morth
shdl be paid on the Commencement Dde.

Section3.02. Payment of Ground Rent. Allinstallmertsof Ground Rent snall be
paid inlawful funds of the United States of America, a the address of L andlord set forth in Article
XXI11 or at such other address, to such other party, or by such other means as Landlord may direct
to Tenant from time to time by written notice given in accordance with this Lease. Tenant shall,
except as specifically provided herein, pay dl installments of Ground Rent without any notice or
demand whatsoever. The covenant and obligation of Tenant to pay Ground Rent hereunder is
absolute, and shall be and remain independent of any other covenant imposed by this L ease upon
either Landlord or Tenant; provided, however, that Tenant shall havetheright to off-set t he payment
of Ground Rent against any obligaions of Landlord or any obligations of Golf Operationrs, Inc., or
T. Michael O’ Connor, arising out of that Asset Purchase Agreement dated May 15, 1997, by
and between Golf Real Esae I nc. and Golf Operations, Inc. as“Sdlers’, and Eagle Ques Golf
Centers Inc. as “Buyer”, and Tenant as “Subsidiary” (“*Asset Purchase Agreement”), to which
referenceis here made for al pertinent purposes, asthought set forth herein verbatim, subject tothe
specific controls and limitations upon the right of off-set contained in Section 6(E) of the Asset
Purchase Agreenent.
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ARTICLE IV
USE

The Premises may be used and occupied only for the operation, by Tenant or any
permitted subtenant of Tenant, of alighted or unlighted executive golf course, golf driving range,
pro-shop and pradice facility and related uses or such other use as gpproved, in writing and in
advance, by Landlord, and in any event such use shall at all times beinaccordance withall restrictions
and\or covenants affecting or regarding the use of the Premises of record in Montgomery County,
Texas and all Legd Requirements (as herandter defined). For purposes of this Leas, the term
“Legal Requirements' shall mean all federal, state, county, municipal and other governmental statutes,
laws, rules, orders, regulations, ordinances, judgments, decr eesand injunctionsaffecting the Premises
or the use or occupancy, thereof, whether now or hereafter enacted and in force.

ARTICLE V
NET LEASE

Landlord and Tenant acknowledge and agreethat thisL easeisintended asanet lease,
and that the Ground Rent and all Other Charges (as hereinafter defined) areintended to be paid to
Landlord or otherwise as provided herein absolutely net to L andlord, without any notice or demand
whatsoever. Without limiting the generality of the foregoing, Tenant shall pay (or causethe payment
of) all costs, Impositions (asdefined in Section 7.01(b)), insurance premiums and other expensesof
every charader, ordinary or extraor dinary, for eseen or unfor eseen, inconnection with this L ease or
the possession, use, occupancy, mantenance, repar, constructionor reconstructionof the Premises,
any Improvemerts (as defined in Section 6.01) or any portion of either. As used herdn, the term
"Other Charges" shall bedefined asany and all sums, liabilities, obligations, and other amounts, other
than Ground Rent, which Tenant is or may be required to pay or discharge (or to causeto be paid
or discharged) inaccordance with the terms of this L ease, including but not limited to any intered,
pendty, or other sum which may be added to any sum payable by Tenant hereunder by reason of
Tenant'sfailure to pay any such sum asand when the same shall first be deemed payable hereunder.
For dl purposes under this Lease, the amounts due as Other Charges shdl be deemed asadditional
rent and L andlord shall be entitled to any remedy afforded to such amountsbeing designated asrents.
Other Charges payable for partid periods occurring at the commencement or termination of this
Lease shall be prorated as between Landlord and Tenant as appropriate.

ARTICLE VI

IMPROVEMENTS

Section 6.01. Definitional. For purposes of this Lease, the term * Improvements’
shall mean all buildings, structures, improvemerts, betterments, enhancements, installations ad
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to or greater in value to that just prior to such Casualty or replace such damaged or destroyed
I mprovementswith other Improvementswhich Tenant believeswould more effectively enhance the
overall value or utility of the Pramises; or (b) raze the damaged portion of the Improvements and
remove all of the debris reaulting therefrom from the Land.

ARTICLE X111

PERMITTED CONTESTS

Notwithstanding any provisonof this L ease which specifically requires Tenant to pay
any Imposition, to observe, perform, or comply with any Legal Requirement, or to pay, discharge,
satisfy or relesse any Lien(asdefinadinArtide X1V), Tenant may, in accor dance with the provisions
of thisArtide XII1, contest the validity, amourt, or application to Tenant, to the Premises or any
Improvement or to this Lease or Tenant's obligations hereunder, of any Imposition, Legal
Requirement or Lien, solong asthe Landisnot ther eby subjected to imminent loss or forfeiture. Any
contest conducted pursuant to this Article X111 (all such contests are referred to herein as "Permitted
Contests") shall be conducted by appropriae legal (or, if appropriate, administrative) proceedings
initiated in good faith and thereafter prosecuted with due diligence, at no cost or expenseto Landlord
and Landlord shall cooperate with Tenant in connection with any such proceedings.

ARTICLE X1V

LIENS ON PREMISES

Tenant shall not have any right, power or authority whatsoever to create, impose,
establish or cause the creation, impostion, or establishment of any lien, encumbrance, charge, levy
or other impodtion uponthe fee smpleinterest and estate of Landlord in and to the Premisesor any
portion thereof or any of therights, title and interests of Landlord in or to the reversionary estate of
Landlord in or to any of the same (in any case, a "Lien"). If any Lien arises or is asserted in
consequence of any act, omission, or obligation of Tenant, Tenant shall cause such Lien to be
canceled and discharged of record by payment, deposit, bond, order of court of competent
jurigdiction or otherwise within thirty (30) daysafter Tenant's receipt of notice of the exigence or
pendency of the same.

ARTICLE XV
DEFAULTS

Section15.01. Eventsof Default by Tenant. The occurrence of any one or more
of the following events shall constitute an "Event of Default” by Tenant under this L ease:

(a) if default shall be made in the payment of any instdlment of Ground Rent or
the payment of any Imposition when and as the same shall become due and

payable, and such default shall continuefor ten (10) daysafter Tenant'sreceipt

of Landlord's noticeto T enant of such default;
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(b) except as herein otherwise provided, if Tenant shall default in the due
performance of or compliancewith any of the terms hereof (other than those
referred to in paragraph (a) of this Section 15.01), including, but not limited
to, default under paragraph (€) of this Section 15.01, and any such default
shdl continue for more than thirty (30) days after Tenant's receipt of
L andlords noticeto Tenant thereof, unless such default is not susceptible to
correction using reasonalde ameliorative procedures commenced by or on
behalf of Tenant within such thirty (30) day period and thereafter prosecuted
with due diligence, in which case Tenant shall not be deemed to have
committed an Event of Default hereunder provided that Tenant (or any party
acting for or on behdf of Tenant) shall continue diligently to prosecute such
curative procedures to atimely comp etion; or

(©) if Tenant shall make a generd assignment for the benefit of creditors, filesa
petition under any bankruptcy or insolvency laws or there is filed against
Tenant a petitionunder any bankruptcy or insolvency laws (and such peiition
isnot dismissed within sixty (60) days after its filing); or

(d) if any execution or attachment shall be issued against Tenant (and such
execution or attachment is not dismissed within sixty (60) days after its
issuance) as a result of which the Premises shall be taken or occupied by
someone other than Tenant.

(e) if Tenant or Eagle Quest Golf Centers Inc. shal default in the payment of any
amount_required to be paid by Tenant or Eagle Quest Golf Centersinc.or in
the performance of or compliance with any of the terms and conditions
required to be done by Tenant or Eagle Quest Golf Centers Inc. under the
Asset Purchase Agreement.

ARTICLE XVI

LANDLORD'S REMEDIES UPON TENANT'S DEFAULT

@ If an Event of Default by Tenant shdl have occurred as provided at Section
15.01, above, andfor so long asthe same shall remain uncured, Landlord shdl
have theright:

() to pay any sum lawfully and legaly required to be paid by Tenant to
others which Tenant has failed to pay, and to perform any obligaion
required to be performed by Tenant, for the account of the Tenant,
and any amount 0 paid by Landlord and all expenses connected
therewith, shall be repaid by Tenart to Landlord on demand.

(i) to enjoin any breach by the Tenant of any covenant, agreement, term,
provison, or condition hereof.
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(iii)

(iv)

v)

to bring suit for the collection of therent or other amounts for which
Tenant may bein default, or for the specific performance of another
covenant devolving upon Tenant for peformance, and for damages
for the non-performance thereof, all without entering into possession
or terminating this L ease.

to re-enter the Premises or any part thereof, and take possession
thereof, without thereby terminating this Lease, and thereupon
Landlord may expel and remove al property therefrom, either
peaceably or by such force as may be necessary, without becoming
liable to prosecution or otherwise obligated therefor, and relet the
Premises or any part thereof for such periods and upon such terms
according to Landlord's sole discretion, and receive the rent
therefrom, applying the same first to the payment of the reasonable
expenses of such re-entry and the cost of such reletting, and thento
the payment of the rent accruing hereunder and other sums payable by
Tenant hereunder, and Tenant, whether or not the Pramises arerelet,
shdl remain liablefor any deficiency. It isagreed that any entry of the
Premises, the commencement and prosecution of any action by
Landlord in forcible entry and detainer, gjectment or otherwise, or the
appointment of areceiver, or any execution of any decreeobtained in
any action torecover possesson of the Premises, or any re-entry, shall
not be construed as an election to terminate this Lease unless
Landlord shdl, inwriting, expresdy exerciseitselectionto declare the
term hereunder ended and to terminate this Lease, and, unless this
L ease be expresdy terminated, any such re-ertry or entry by Landlord
whether had or taken under summary proceedingsor otherwise, shall
not be deemed to have absolved or discharged Tenant fromany of its
obligations and liabilities for the remainder of theterm of the Lease.

to terminate this Lease, re-enter upon the Premises, with or without
process of law, and take possesson thereof unencumbered by this
Lease. In the event Landord shall dect to terminate this Lease as
aforesaid, al rights of Tenant, and of any permitted successors and
assigns, shall cease and terminate and Landlord shall have and retain
full right to sue for and collect all rents and other amount for the
payment of which Tenant shall then bein default, and Landlord shall
have full right to sue for and collect damages by reason of such
breach, and T enant shdl surrender and ddiver up the entire Premises
to Landlord, together with all improvements and additions thereto,
and upon any default by Tenant in so doing Landlord shall have the
right to recover possess onby summary proceedingsor otherwise, and
to obtain areceiver and other ancillary relief in such action, and again
to have and enjoy the Premises, fully and completdy, asif this Lease
had never been made. Tenant hereby expresdy waves any and al
rights of redemption granted by or under any presert or future laws
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inthe event of Tenant being evided or dispossessed for any cause, or
in the event of Landlord obtaining possession of the Premises by
reason of the breach or violation by Tenant of any of the covenants
and conditionsin this L ease contained or otherwise.

(b) Any amount or amounts paid by Landlord for the account of Tenant for the
performance of any obligations required to be performed by T enant shdl be
treated as additional rental due hereunder and Landlord may exercise
concurrently or successively any one or more of the rights and remedies
contaned herein for the enforcement of or default inthe payment of rert.

(© After service of notice or commencement of suit by Landlord for possession
of the Premises, or after fina judgment for possession of the Premisesinfavor
of Landlord, Landlord, without prejudice, may receive and collect rent and
other sums due from Tenant, and the payment of said rent or other sumsshall
not wave or affect sad notice, ait, or judgment.

(d) All rightsand remedies granted herein and any other rights or remedies which
Landlord may have at law or in equity are hereby declared to be cumulative
and not exclusive, and the fact that Landlord may have exercised any remedy
without terminating this Lease shal not impair Landlor d's rights thereafter to
termnate or to exercise any other remedy herein grarted or to which
Landlord may otherwise be entitled.

ARTICLE XVII

MORTGAGE OF INTERESTS
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EXHIBIT “B”
TO OBJECTION

EXCERPTS FROM ASSET PURCHASE AGREEMENT DATED MAY 15, 1997



ASSET PURCHASE AGREEMENT



THIS ASSET PURCHASE AGREEMENT (this “ Agreement”)
iIsmadeasofthe 15 dayof  May 1997,

BETWEEN:
EAGLE QUEST GOLFCENTERS INC., acorporation formed under thelawsof the
Province of British Colunbia, Canada
(*Buyer”);

AND: EAGLE QUEST GOLFCENTERS (TEXAS) INC., a Texas corporation
(“Subddiary™);

AND:

GOLF REAL ESTATE, INC., a Texas corporation (“GRE”");
GOLF OPERATIONS, INC., a Texas corporation (“GO”)(GRE and GO are
collectively herein sometimes referred to as “Sellers’);

WHEREAS, GRE owns certain real property and personal property utilized by GO
inthe operation of the businessknown as* Total Golf Kingwood”, which islocatedinthe Kingwood
area of Montgomery County, T exas, and

WHEREAS, GO owns all properties of any kind and character not otherwise owned
by GRE used in theoperation of Total Golf Kingwood, and owns T otal Golf Kingwood and any and
all businessrights and interests related thereto; and

WHEREAS, Total Golf Kingwood includes an executivegolf course, agolf practice
fadlity, and related busnesses, including, but not limited to driving ranges and the sde of golf
merchandise (the “Business’); and

WHEREAS, Buyer desires to purchase all personal property, and related rightsand
interests, owned by GO and GRE and utilized by GO in the operation of the Business; and

WHEREAS, Buyer desires that al of the Acquired Assets (as defined herein)
purchased by Buyer hereunder be delivered and assigned, at the Closing, to “Subsidiary”; and

WHEREAS, Subsidiary desires to enter into a lease\option to purchase agr eement
with GRE relative to the real property utilized by GO inthe operation of the Business and
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WHEREAS, T. Michael O’ Connor, an individual residing in Houston, Texas
(“Principal”) isthe sole shareholder of GO and of GRE respectively; and

WHEREAS, Sellers, Principal, and Buyer entered into a Letter of Intent dated
February 12, 1997 (“Letter of Intent”), copy of which is attached hereto as Schedule A to this
Aqgreement, whereby the parties thereto agreed to work toward the preparation of a definitive

agreement regar ding the sale by GO and GRE to Buyer of the above described persona property and
the lease\option to purchase of the above described real property by GRE to Buyer; and

WHEREAS, certain capitalized termsused but not defined elsewhere in thetext of
this Agreement are defined in Section 10 (B) hereof;

NOW THEREFORE,

IN CONSIDERATION of the mutua covenants, agreements, representations, and
warranties contained in this Agreement and other good and valuable consider ation, the receipt and
sufficiency of which are hereby acknowledged, Buyer and the Sellers hereby agree as follows:

1. PURCHASE AND SALE
(A) As=ts

) Acquired Asxts On the terms and subed to the corditions of this
Agreement, the Sdlers shdl, a the Closing (as herenafter defined), I,
convey, transfer, assign and deliver (as their interests are set forth in the
following schedules) to Buyer, and Buyer shall purchase and acquire fromthe
Sellers, all assds, rights and interestsused or held for useinconnection with
the Business, other than the Excluded Assets (as defined in Section 1(A)(ii)
hereof) (the "Acquired Assets"), induding, without limitation, the following:

@ Fixtures All buildings, structures, improvements, fixtures, facilities
and condruction in progress (the “Fixtures’) located on the real
property described on Schedule B to this Agreement (the “Rea
Property”), including, without limitation, the Fixtures liged on
Schedule C to thisAgreement.

(b) Personal Property. All motor vehicles, furniture, computers, printers,
software, files, books, records, tools, supplies, equipment, furnishings
and all other tangible personal property used or hed for use in
connection with the Business, including, without limitation, the items
describedin Schedule Cto this Agreement (the “Personal Property”).
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(©)

(d)

()

(f)
(9)

(h)

()

Inventory. All range ball inventory and other inventory and supplies
(the “Inventory”) used or held for use in connection with the Business
as of the Closing. A list of adl Inventory outstanding on the Closing
Date, together with invoice and retail prices, shall be provided by the
Sellers to Buyer on the Closing Date (the “ Inventory Certificate”).

Contract Rights The benefit of all contracts, leases, renta
agreements, tenancies, licenses, engagements and commitments,
written or ord, expressed or implied, relating to or arising out of the
conduct of the Business or the Acquired Assets, including, without
limitation, the items listed on Schedule D to this Agreement (the
"Asaumed Contracts").

Acoounts Recelvable. All accounts receivable (the "Receivables')
relating to the condud of the Business outstanding as of the Closing.

Permits All Exiging Permits (as defined herein).

Records. All documerts, records, files and reports, whether written,
printed or electronicdly stored, relating to the Business or the
Acquired Assets.

Certain Clams. All rightsand incidents of interest in and to causes of
action, suits proceedings, judgments, claims and demands of any
nature, whenever maturing or asserted, relating to or arising directly
or indirectly out of the Acquired Assets or the Business, including,
without limitation, dl interedts inand rightsto clams under inaurance
policiesand insurance contractsand clainms thereunder.

Intangible Assets. All goodwill associated with the Business, all
intellectual property rights (including, without limitation, dl patents,
copyrights, trademarks, trade names, service marks, logos, slogans,
promotions, literary property, trade secrets, know-how and other
proprietary rights, whether registered or unregistered) and
applications therefor used or held for use in connection with the
Business, including, without limitation, the trade names "Tota Golf"
and "Total Golf Kingwood", or any variations of such names, dl
telephone ligings, telephone numbers and telephone advertising
contracts, dl ligs of cusomers and prospective customers, files,
books and records and other information relating to the day to day
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carrying on of the Business, and all other rights used in connection
with the Business (collectively, the “ Goodwill").

(i) Excluded A ssets. Notwithstand ng theforegoing Section I(A)(i), the assets, rights
and interestslisted on Schedule Eto this Agreement, including, without limitation, all of Sellers'right,
titleand interest in that certain softwareknownas"Club Pro", the fee 9 mpletitleto theRed Property
(other than the Fixtures), and all right, title and interest of GRE in and to any and all easemerts not
located upon the Real Property but used for purposes of ingress and egress (collectively, "Excluded
Assets") will not be included in the Acquired Assds or sold, transferred, assgred, corveyed or
delivered by the Sellers to Buyer; provided, however, that the Sellers hereby grant to Buyer and
Subsidiary the non-exclusive right to use Club Pro in connection with the operation and maintenance
of the Busness, without the payment of any royalty or other additional congderation, in its current
vergonand in any improved or modified version, without any obligation onthe part of the Sellersto
improve, modify, or support Club Pro, for the five (5) year period following the Closing Date;
provided, however that neither Buyer nor Subs diary may use ClubPro for any purpose inconnection
with the operation and maintenance of other businesses, locations or facilities owned or operated by
Buyer or Subsidiary unless a separate license for such use isfirst obtained from GO.

(B) Liabilities.

) Assumed Liabilities. On the terms and subject to the conditions of this
Agreement, Buyer will, at the Closing, assume and thereafter in due course
pay, perform and discharge the following, and only the following, liabilities
and obligations of the Sellers (the “Assumed Liabilities”):

(@ All liabilitiesand obligations of the Sellers arisng under the terms of
the Assumed Contracts listed on Schedule D but only to the extent
such liahilities and obligations arise, accrue or first become dueafter
the Closing under the terms of the Assumed Contracts; provided,
however, that Buyer will not assume or be respongble for any such
liakilities or obligations which arise from any breach or default by the
Sdlers under any Assumed Contract, al of which liabilities and
obligationswill constitute Retained Liabilities (as hereinafter defined).
Notwithstanding anything tothe contrary containedinthisAgreement
or any document delivered in conmnectionherewith, Buyer'sobligations
in respect of the Assumed Liabilitieswill not extend beyond the extent
to which the Sellers were obligated in respect thereof and will be
subject to Buye's right to contest in good fath the nature and extent
of any such liability or obligation.
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(b) All liahlities for accrued vacation for employees of the Sellers who
are offered employment by Buyer, but only to the extent Buyer
receives credit against the Cosng Payment and, consequently, the
Purchase Price (as defined herein) pursuant to Section 5(H) her eof.

(© All liahlitiesfor unpaid personal and real property taxes payable on or
with respect to the Acquired Assets or the Real Property (collectively,
the "Totd Assds'), but only to the extent Buyer receives credit
againgt the Closing Payment, and consequently, the Purchase Price
pursuant to Section I(C)(ii) hereof.

(i) Retained Liabilities. Except as provided in Section [(B)(i) hereof, the Sellers
will retain, and Buyer will not assume or beresponsible or ligble with respect
to, any liabilitiesor obligations of the Sellers, whether or not arising out of or
relating to the conduct of the Business or associated with or arising from any
of the Total Assets and whether fixed or contingert or known or unknown,
incurred up to and on the Closing Date (collectively, the “Retained
Liahlities”).

(C)  Purchase Price
) Payments Inaddition to assuming the Assumed Liabilities Buyer will pay for
the Acquired Assts and the Noncompetition A greements(as defined herein)
the following paymerts (collectively, the "Purchase Price").

(@ Initid Cash Payments

Q) $25,000.00 US (the "Deposit"), whichwas placed in escrow
for the benefit of Sellers pursuant to the escrow instructions
attached as Schedule Sto this Agreement, which amount is
subject to refunding according to the terms of the Letter of
Intent; and

2 $1,575,000.00 US (the "Closing Paymert™), which is subject
to adjustmert as provided in this Agreement, payable to the
Sellersby cash, certified check, wire transfer or other certified
funds on the Closing Date;

(b) Share Payments
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(©

(1)

2

At the Cloang, Buyer will deliver to GO certificates
representing a total of 100,000 common sharesof Buyer (the
"Buyer Shares").

At the Closing, Buyer will execute and deliver to Sellers a
Share Purchase Warrant Certificate in the form attached
hereto as Schedule P to this Agreement granting to GRE
warrants (the " Options") to purchase from Buye a total of
200,000 Buyer Shares at a per-share price of $1.00 (One
Dollar) US. One-hdf of the Optionswill become exercisable
on December 15, 1997, and the remainder will become
exercisalde on December 15, 1998.

Reimbursement Payments

(1

)

At least five days prior to the Closing, Sdllers will deliver to
Buyer a certificate (the "Capita Lease Certificate") showing
alist of, and the payments remaining under any capital leases
relating to any of the Total Assets. Buyer shal have the
optionof assuming suchleasesasit shdl determineto assume,
in which case, such leases (“Assumed Leases’) shdl be
included in and governed by the provisions of this Agreement
dealing with Assumed Contracts provided, however, that the
personal property covered by Assumed Leases shal not be
included in the Aoquired Assets; and provided, further, that
Buyer receives credit against the Closing Payment and
consequently, the Purchase Price, of an amount equal to the
net present vaue (determined using a6% discount rete) of al
remaining lease payments due subsequent to the Closing Date
with respect to the Assumed Leases (“Assumed Leases
Payout”). The Assumed L eases Payout shall thenbe addedto
the actual buy-out cost of the capital leasesnot assumed by
Buyer, and the Buyer shall reimburse Sellersfor one-half (¥%)
of such total sum, not to exceed $50,000.00.

At the Closing, Buyer shdl rembur se Sdllersfor dl attorney's
feesand expenses paid by Sellersto their attorneysrelating to
the negotiation, preparation, review and revision of the L etter
of Intent, this Agreement and the transaction documents and
instruments related to this Agreement and the transactions
contemplated hereby and thereby; provided, however that the
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M easurement Peaiod

(d)

total amount of such rambursement <hall nmot exceed
$10,000.00 US.

Contingent Payments Within sixty (60) days after the end of each

Measurement Period (as described in the following table) during
which Buya achieves any ore of the Performance Targets (as
described below) for such Measurement Period (*Performance
Targets’), Buyer shdl ddiver to Sdlersthe anounts set forth in the
table below beddethe description of such M easurement Period (the
"Contingent Payments"):

first anniversay of the Closing Date

(“Initial M easurement Period”).

Day after thefirst anniversary of the $250,000 US  See

Closing Dat e through the second Below

anniversary of the Closing Date.

Day after the second anniversary of $150,000US  See

the Closing Date through the third Below

anniversary of the Closing Date.

Day after thethird anniversary of the  $100,000US  See

Closing Date through the fourth Below

anniversary of the Closing Date.

Day after the fourth anniversary of the  $50,000US  See

Amount Gross Gross Gross
Golf Range Sales
Revenue Revenue Revenue
Day after the Closing Datethroughthe $250,000US  $ $ $

See See
Below Below
See See
Below Below
See See
Below Below
See See
Below Below

Closing Date through the fifth Below

anniversary of the Closing Date.

For purposesof thi sA greement, the Performance T argetswith respect

to a Measurement Period (except the Initial Measurement Period
which Performance Tar get sshall bethose set forth in the aovetable
beside the description of the Initid Measurement Period) shall be
achieved if any one of the following three Performance Targets is
achieved during such Measur ement Period at the Business located on
the Real Property included in the Totd Assets not less than 80% of
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the average of i) the gross revenuefromrounds of golf and rentd of
golf carts (a“round of golf” shal consst of one paid circuit of nine
holes upon the golf course, inclusive of junior, senior, promotiond,
complimentary, tournament, outings, and other similar circuitsof nine
holes, whether compleged or not, and/or whether discounted or
not)(“ Gross Golf Revenue”); i) the gross driving rangerevenuefrom
rentals of “buckets of bals’ at the “driving range’ (“Gross Range
Revenue”); or iii) the gross retail sales revenue from sales of
merchandiseand miscellaneousrental s (not including golf cart rental s)
(“Gross Sdes Revenue’) for the two-year period preceding such
Measurement Period (for purposes of the second Measurement
Period, the two-year period shdl include the Initid Measurement
Period and the 12 month period immediaely preceding the Initial
Measurement Period); provided, however, tha in the evert that a
Performance Target is not achieved for a particular Measurement
Period (the “Missed Measuremert Period’) but the Performance
Target would be achieved if the two-year period considered werethe
Missed Measurement Period and the year subsequent to the Missed
M easur ement Period, thenthe Contingent Payment shall be paid upon
that two-year average. For aperiod of five (5) year safter the Closing
Date, and\or as long as the Contingent Payments are payable Buyer
agrees: a) to provide to GO, on or before the thirtieth (30" day after
the end of each calendar quarter hereafter, a statement (“Revenue
Statement”) setting forth in detail the Gross Golf Revenue, Gross
Range Revenue, and Gross Sales Revenue (the " Revenue Data’)
applicable to such calendar guarter, and make avalable for review
evidence thereof generated in the normal course of business,
reasonably satisfactory to GO, subject to receipt by Buyer of
reasonably acceptable (to Buyer) confidentiality covenants; and b) to
furnishto GO, on or before thefifteenth (15" day after the end of the
eleventh month of each Measurement Period, a statement
summarizing the required Revenue Data relative to the immediately
preceding ten months of the Measurement Period, together with
evidence thereof reasonably satisfactory to GO generated in the
normal course of business(“ Critical Revenue Statement”)(and permit
the copying thereof, subject to receipt by Buyer of reasonably
acceptable (to Buyer) confidentiality covenants) and such other
information as may be reasonably requested by GO to conduct a
complete and thorough audit thereof for the purposes of assuring
compliance with the letter and spirit of this component of the
conddeaation to be paid. Inthe evert that Buyer shdl fail to timey
provide to Seller the Critical Reverue Statement the Performance
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(i)

(iii)

Target for the then applicable Measurement Period shdl be deemed
automatically achieved;

Proraions and Adjustments

@

(b)

(©)

At or prior to the Closing, Sdlers will fully pay and discharge dl
current and long-term liabilities relating to the Business or rdaing to
or affecting the Total Assets (including, without limitaion, vehicle
leases and all obligations outstanding with respect to capital leases
relating to the Total Assds that are not listed on the Capital Lease
Certificate) and any prepaymert penalties or other fees and expenses
associated with such payment. Intheevent that such debt is not fully
paid and discharged before the Closing, such debt, together with al
associated costs, will be paid out of the Closing Payment, and
consequently, the Purchase Price at the Closing, subject to the further
terms of Section 1(C)(iii) hereof.

All personal and real property taxes relative to the current year
payable with respect to the Tota Assets which are unpaid on the
Closing Date shall beprorat ed between the Sellersand Buyer asof the
Closng Date based on the most current available tax rates and
assessed values (such prorations to be adjusted when find rates and
assessed vaues are established).  All such taxes attributable to the
period that ends on the Closing Date, which remeain unpad as of the
Closing Date, shal be deducted from the Closing Payment and,
consequently, the Purchase Price, and shal be paid by Buyer on the
Sdllers behalf to the applicable taxing authorities. An amount equal
to the aggregate amount of such taxes, if any, which are attributable
to the period that beginsafter the Closing Date and which have been
pad by the Sellers prior to the Closing Date shall be added to the
Closing Payment and, consequently, the Purchase Price.

All adjustmentsto the Purchase Price will be alocated to the Closing
Payment and will be calculated as of 11:59 p.m. on the Closing Date.

Escrow of Portion of Purchase Price At Closing that portion of the Purchase

Price which is equal to the actual buy-out cost of the capital leases not
assumed by Buyer pursuant to Section 2(D) hereof which has not been paid
prior to Closing shall not be paidto Sellersbut shall be held in escrow by the
Title Compary as escrow agent (“Escrow Agent”) pursuant to an escrow
agreement acceptable to Sdlers, Buyer and Title Company (*Escrow
Agreement”) until GO shdl, subjed to the further terms hereof, provide to
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(i)  Buyer and Subsidiary shall have delivered, or caused to be ddivered, to the
Sellers each of the documents required by Section 9(B);

(iv)  Buyerand Subsidiary shdl have provided tothe Sellerssuch evidence of their
compliance with all laws, regulations or orders required by the laws of the
State of Texasreative to this Agreement and the transactions contemplated
hereby (and any payments of the Purchase Price being paid in accordance
herewith), as shal have been reasonably requested in writing by the Sellers,
including, but not limited to evidence of the filing by Buyer of any reports or
returns required to be filed by Buyer with any governmental or regulaory
agency with respect to the transactions contemplated hereby;

(V) Buyer shdl have provided to the Sdlers evidence of its financid condition
sufficient to satisfy the Sellers (and their counsel) as to the credit worthiness
of Buyer and as to the ability of Buyer to pay the Purchase Price;

(vi)  Buyershal haveprovidedto the Sellersauchinformationrelativeto the Buyer
Sharesandthe Optionsand Buyer's right and authority to deliver such Buye
Shares and Options asshdl have been reasonably requested in writing by the
Sdlers; and

(vii)  Buyerand Subsidiary shall have delivered, or caused to be delivered to Sellers
such evidence of their power and authority to execute and deliver this
Agreement and to perform its obligations hereunder, as shall have been
reasonably requested in writing by Sellers.

8. CLOSING DOCUMENTS
(A)  Delivery of Closng Documentsby the Sellers. At the Closing, the Sellerswill deliver

to Buyer the following documents in form and substance reasonably satisfactory to
Buyer, duly executed as required:

(@) motor vehicletrangfer/t ax forms transferring t he aut omobilesincluded among
the Acquired Assetsto Buyer, free and dea of all Liens (one for each
automobile) and duly endorsed certificates of title for the automobiles
evidencing that title to such vehiclesishdd free and dear of dl Liens(one for
each automobile);

(i) abill of sale conveying the Acquired Assets to Buye;

(i)  anassignment to Buyer of the Assumed Contracts;
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(iv)

acertificateof the Sellersto the effect that the conditions set forth in Sections
7(B)(iii), (iv), (v), (vi), and (vii) hereof have been satisfied;

(V) acurrent certificate of existence and good standing certificate of each of the
Companies, issued by the Secretary of State of the State of Texas and the
Comptroller of Public Accounts, respectively;

(vi)  acertificate of each Seller to the effect that such Seller is not aforeignperson
withinthe meaning of Section 1445(b)(2) of the Code;

(vii) aTLTA Extended Leasehold Owner'sForm B Policy of Title Insurance or its
equivalent from the Title Company (the "Title Policy") or a binding
undertaking from the Title Company to issue such policy, insuring that
leasehold title to the Real Property is vested in Buyer with a policy amount
equal to $1,000,000.00, which Title Policy will contain no exceptions other
thanthe Permitted Exceptions (including any so-cdled " standard exceptions'),
will insurel easehold titleto the Real Property inBuyer with such affirmative
endorsements as may be reasonably requested by Buyer, (the cost of the
premiumcharged by the Title Company will be at equal cost tothe Sellersand
Buyer);.

(viii) anopinonof the Sellers counsel, dated as of the Closing Date and addressed
to Buyer, intheform of Schedule L to this Agreement;

(ix)  Noncompetition Agreementsin the forms of Schedule M to this Agreement
duly executed by each Sdler and Principal (the "Noncompdition
Agreements");

(X) a Ground L ease and Option and recordable Memorandum of Lease in the
form of Schedule N to this Agreement duly executed by GRE;

(xi)  the Vacation Certificate, duly executed by the Sellers;

(xii)  the Capital Lease Certificate;

(xiii)  the Inventory Certificate;

(xiv) alist and aging of the Receivables;

(xv)  the Acoounts Payable Report
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: : Chapter 11

RANDALL’S ISLAND FAMILY GOLF : Case Nos. 00 B 41065 (SMB)
CENTERS, INC., et al. : through 00 B 41196 (SMB)
Debtors.

ANSWERING MEMORANDUM OF LAW
IN SUPPORT OF OBJECTION TO
DEBTORS’ MOTION FOR ORDERS
PURSUANT TO SECTIONS 105, 363, 365, AND 1146
OF THE BANKRUPTCY CODE AND BANKRUPTCY
RULES 2002, 6004, 6006, AND 6007,
RELATING TO ASSUMPTION, SALE AND ASSIGNMENT
OF CERTAIN LEASEHOLD INTERESTS

INTRODUCTION

Deltors filed thar Petition(s) for Relief under Chapter 11 of the United States Bankruptcy
Code on May 4, 2000, and continueto operate as Debtor inPossesson. Golf Redl Estate, Inc. isthe
landlord and debtor, Eagle Quest Golf Certers (Texas), Inc. Isthe tenant under that certain Ground
Leaseand Option, (“Ground Lease” ) dated May 15, 1997, by and between Eagle Quest Golf Centers
(Texas), Inc., as“Tenant” and Golf Real Estate, Inc., as“Landlord”, atrue and correct copy of the
provisions of which applicable and referred to herein is attached as Exhibit *A” for al pertinent
purposes to Golf Red Estate, Inc.’s Objection to Debtors Motion For Orders (Authorizing and
Approving Assumption, Sale and Assignment of Certain Leasehold Interests)(please see portions
which are double underlined for quick reference). Debtors Motionis herein caled “Motion”, and

Golf Real Estate, Inc.’s Objection is herein called “Objection”. The Ground Lease is an unexpired



non-residential real property lease Debtor Eagle Quest Golf Centers (Texas), Inc. ispresently in
default under the Ground Lease, as more fully set forth in the Objection. Among other current
defaults, the Ground L easeisindefault because Debtorshave failed to pay a “ cortingent payment”
due July 15, 2000, in the amount of $150,000.00 (“2000 Contingent Payment”). This 2000
Contingent Paymert is required under that certain Asset Purchase Agreement (“Asset Purchase
Agreement”) dated May 15, 1997, by and between Eagle Quest Galf Centers, Inc., as“Buyer”, Eagle
Quest Golf Centers (Texas), Inc., as “Subsidiary”, and Golf Real Estate, Inc. and Golf Operations,
Inc.,as"Selers’, atrue and correct copy of the provisions of which applicableand referred to herein
is attached as Exhibit “B” for al pertinent purposes to the Objection (please see portions whichare
double underlined for quick reference). Debtorshavenot cured variouspre-petition and post-petition
defaults, including the default rel aing to non-payment of the 2000 Contingent Payment, and have not
provided adequate assurance (or assurance of any kind or character) that such defaultswill be cured.
Without curing or offering to cure such defaults Debtors have presented to the Court the Motion.
ARGUMENT

BANKRUPTCY CODE SECTION 365(b)(1) PROVIDES THAT AN UNEXPIRED LEASE
MAY NOT BE ASSUMED UNLESS., AT THE TIME OF THE ASSUMPTION, ALL

DEFAULTS THEREUNDER HAVE BEEN CURED ORADEQUATE ASSURANCE THAT
SUCH DEFAULTS WILL BE PROMPTLY CURED HAS BEEN PROVIDED.

Bankruptcy Code Section 365(b)(1) provides, in pertinent part, as follows:

“1f there hasbeenadefault in an executory contract or unexpired |ease
of the debtor, the trustee may not assume such contract or lease
unless, at the time of the assunption of such contract or lease, the
trustee -

(A) cures, or provides adequate assurancethat the trusteewill promptly cure,
such default;”



11 U.S.C. 8365(b)(1). Thelanguageof this section makesit clear that Debtorsin this case must cure
each of the defaults under the Ground Lease, and/or provide to Golf Red Edate, Inc. adequate
assurance that such defaults will be cured.

Debtorsappaentlychdlenge whethe a“default” related to the 2000 Contingent Payment has
occurred whichmust be cured under the Bankruptcy Code. The Ground L ease contains a Section
setting forth the intert of the parties thereto as to the meaning of the term “default”, including a
cross-default provision, [Section 15.01(e) of the Ground Lease], which states that the following
constitutes and “ Event of Default” under the Ground L ease:

“(e) if Tenant or Eagle Quest Galf Centerslnc. shal default inthe payment of any
amount required to be paid by Tenant or Eagle Quest Golf Centers Inc. orin
the performance of or compliance with any of the terms and conditions
required to be done by Tenant or Eagle Quest Golf CentersInc. under the
Assea Purchase Agreamert.”

As indicated in the Objection, Debtors are obligated to pay and have faled to pay the 2000
Contingent Paymert called for in Asset Purchase Agreement, and are therefore now in default
thereunder. In addition, Debtors have failed to comply with 8365(d)(3) of the Bankruptcy Code
requiring the Debtorsto timely perform dl post-petition obligations of an unexpired lease until it is
assumed or rejected.

The Ground L ease and the Asset Purchase Agreement were and are part of and form one
indivisbletransaction which was consummated on May 15,1997. Bothof thesedocuments, together
with morethan twenty five (25) other interrelaed documents, wereexecuted simultaneously on May
15, 1997. The Ground Lease and the Asset Purchase Agreament were inextricably intertwined, the

condderation for execution of one being part of the consideration for the execution of the other, in

such a manner that the interrelationship between the two was a specific and essential part of the



bargain by and between the partiesthereto. The Asset Purchase Agreement specificaly referred to
and incorporated the Ground L ease and the Ground L ease gecifically referred to and incorporated
the Asset Purchase Agreement, with the Ground L ease containing theabove referenced cross-default
provision. Any assertion by Debtorsthat their obligation under the A sset Purchase Agreement to pay
the 2000 Contingent Payment may be disregarded and treated as an obligation separate and diginct
from the Ground L ease, or which may be rejected or assumed separately, must be evaluated in the
light of In Re Gardinier, Inc., 831 F. 2d 974 (11" Cir. 1987), cert denied, —U.S.—. 109 S.Ct. 140, 102
L.Ed.2d 112 (1988), which stated tha the quedionof divishility of contractsisameatter of statelaw.
In Texas it is a wdl-established rule of condruction that instruments which are executed
contemporaneoudly shall be considered and construed together, provided that inthe determination
of whether a transaction constitutes or is comprised of one or several contracts is primarily based
upon the intention of the parties. Jim Walter Homes, Inc. v. Schuenemann, 668 SW.2d 324, 327
(Tex. 1984); Jones v. Kelley, 614 SW.2d 95, 98 (Tex. 1981); Lone Star Gas Co.,v X-Ray Gas Co.,
164 SW.2d 504, 508 (Tex. 1942); Garcia v. Rutledge, 649 SW.2d 307, 310-311 (Tex. App -
Amaillo, 1982, no writ). Furthermore, under the doctrine of incorporation by reference, which is
dive and well inthe State of Texas, where one signed contract refers to another Sgned cortract or
instrument, and specifically incorporates the same by reference, the second document congtitutesand
isapart of thefirst. City of Port Isabel v. Shiba, 976 S.\W.2d 856 (Tex App - Corpus Chridi 1998).
In the preamble to the Asset Purchase Agreement, the intent of the parties to enter into a series of
agreements to effectuate a general purpose of acquisition of personal properties for operation of a
business and of the leasing of land upon which to conduct such business was clearly set forth, and
Debtors' predecessor intitle agreed to executeand deliver the Ground L ease substantially in the form

whichwasattachedto the Asse Purchase Agreement. Clearly the partiesintended to execute several



documents, all of which comprised asingle, unified indivisible transaction, and that is exactly what
they didonMay 15, 1997. Examination of the Asset Purchase Agreement will reved that the Ground
Lease was specificaly incorporat ed by reference [see Section 8(A)(X)], and that the Ground Lease
specifically incorporated by reference the Asset Purchase Agreement [see Section 3.02]. Under the
applicable rules of construction and substantive law in Texas the Ground Lease and the Asst
Purchase Agreement were indivigble agreements, and mug be congrued and enforced as one
agreement.

The impad of the substantivelaw in Texasasrelatesto the indivighility of the Ground Lease
and the Asset Purchase Agreement is that failure to make the 2000 Contingent Payment under the
Asset Purchase Agreement is and constitutes default under the Ground Lease. This situation is
analogous to a smilar situation reviewed by the Court in In the Matter of Easthampton Sand &
Gravel Co., Inc., 25B.R. 193 (Bkrtcy. E.D. N.Y . 1982), wherein thelessor executed an agreement
with the debtor whereby it leased a certain piece of property and sold a manufacturing business
operating thereon. A portion of the purchase price of the business assets was represented by a
promissory note payable over severd years. The lease provided that default on payment of the note
would congitute default under the lease. The Court, after evauating the array of documents
presented under the law of New Jersey, held that the lease was part and parcd of aunifiedtransaction
whereby the creditor sold itsconcrete manufacturing business to thedebtor, that the lease could not
be assumedindependently of the note obligation, and that non- payment of the note was adefault that
had to be cured prior to assumption. The same conclusion was reached in a similar case, In the
Matter of T & H Diner, Inc., 108 B.R. 448 (D.N.J. 1989), where the Court held that the “...incurred

default precludes assumption of the leaseas the deltor has failed to comply with 8365(d)(3) which



requires the deftor to timely peform all (emphasis supplied by Court) of its obligations under the
lease until it is assumed.
CONCLUSION
For the foregoing reasons, Golf Real Edate, Inc. and Golf Operations, Inc. respectfully
request that the Court deny the M otion, and for the other and further relief sought in the Objection.
Dated: Houston, Texas

August 9, 2000
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